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e Date: Monday 22 June 2026, 8:45am - Ipm
e Venue: Christie Spaces Conference Centre, 320 Adelaide Street, Brisbane CBD

e MC: Jordan Frith

e Convenors: Mental Health Lived Experience Peak Queensland

¢ Key contacts: Rahim Mohammadi, engagement@mhlepg.org.au, Jordan Frith,

projects@mhlepg.org.au

Agenda

TIME AGENDA ITEM

8:45AM Registration and tea and coffee on arrival

9:05AM Welcome to Country

9:20AM Housekeeping and table introductions

9:30AM MHLEPQ presentation — the need for reform

10:00AM Menti—Me'ter — What do you care about and how does the MHA
relate to it?

10:05AM Public Advocate - discussion paper

10:15AM Morning Tea

10:40AM Panel discussion

11:25AM Collaborative table discussions

11:25AM Question 1 - What is the case for change?

11 45AM Question 2 — What is the role of law in describing the system we
want to have, and getting us there?

12:05PM Question 3 - What does a successful law reform process look like to
you?

12:25PM Room wrap up — highlights from discussions at each table

12:40PM Closing remarks and activity

1.OOPM Lunch served
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Discussion Paper 1: The Case for a Review

Summary This briefing explains why a review of the Mental Health Act 2016 (Qld) matters if

Scope Queensland wants a mental health system that is rights-focused, community-
based and less reliant on coercion. It argues that the gap between Queensland'’s
stated policy ambitions and current system performance is now too large to
ignore, and that this raises questions about whether the Act is broad enough,
strong enough and sufficiently reform-oriented to support the system
Queensland says it wants.

Reflective What is the case for change?
Questions

Context

Queensland'’s policy direction now describes a mental health system grounded in dignity!, human
rights? cultural safety?, recovery?, lived experience leadership® and accountability®. This is the kind
of system where Queenslanders with lived experience expect early supportive responses, person-
led care, connection to their community, and affirmation of their identity. It is also one where
Queenslanders where people with lived experience make decisions about the system they use.

Discussion 1 asks whether the current legal framework is helping build or hindering that goal. The
case for review starts by asking if we are translating policies and values into law and action.

That matters because the Mental Health Act 2016 (Qld) (the Act) is one of the main laws shaping
how Queensland responds when people in distress, particularly where compulsory treatment is
considered. In these discussion papers we invite you to explore the case for changing the Act, the
role of law in shaping the system, and what good law reform should deliver were we to start it.
Each Discussion Paper responds to discussions we hope to have on the day:

o Discussion Paper 1 provides an introduction to the Act, the issues we find, and why there is
a case to explore change
o Discussion Paper 2 re-examines systems stewardship and asks why a review of the Act

may help us create a system more able to reform and change
» Discussion Paper 3 reflects on the process to establish and implement this Act, as well as

reforms in other jurisdictions, to identify lessons before embarking on the next phase.

Although these Discussion Papers draw on research and data, they are written for a non-legal
audience. We encourage readers to reach out to MHLEPQ if you wish to access the peer reviewed
work, including work that we at the organisation have written.

In Discussion Paper 1, we will now explore whether the values and commitments outlined in
Queensland Government policy are supported, or challenged, by the current Act. Our system
faces a series of cascading and mutually reinforcing challenges — including high rates of
involuntary treatment, persistent restrictive practices, highly skewed investment decisions,
ongoing issues around cultural safety, and accountability gaps — that are exacerbated by the
current Act.

What the Mental Health Actis
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The Mental Health Act 2016 (Qld) is the main Queensland law governing involuntary assessment,
treatment and detention for people considered to have a mental illness and to meet statutory
criteria for compulsory intervention. Put simply, the Act mainly controls what happens when
things have already reached crisis. In practical terms, it sets out:

e when a person can be examined’, detained, transported and treated without consent?®

e how treatment authorities, forensic orders® and classified patient provisions operate

e what review and oversight mechanisms apply, including through the Mental Health
Review Tribunal® and the Chief Psychiatrist™

¢ the role of authorised mental health services, nominated support persons, advance health
directives®” and Independent Patient Rights Advisers®.

The Act also includes objects' and principles'®, including on less restrictive approaches’.

Other important legislation

The narrow nature of the Act means that the mental health system relies on an unnecessarily
broad and fragmented set of laws. These include:

e Queensland Mental Health Commission Act 2013 (Qld) - this legislation outlines the
role and limited powers of the Queensland Mental Health Commission. Unlike other
jurisdictions, the Commission’s role is left outside of the Act.

Hospital and Health Boards Act 2011 (Qld) — this legislation is the vehicle to govern the
hospitals that public mental health services operate within.
Carers Recognition Act 2008 (Qld) - this legislation outlines the recognition of carers.

But its centre of gravity remains authorisation and regulation of compulsory powers. In moderate
interpretations of international law, the Act’'s compatibility with human rights is at question'.

Our Human Rights Framework

In Australia and Queensland, our governments have human rights duties that apply to many
parts of our lives and the mental health system. These include:

e The Convention on the Rights of Persons with Disabilities®, which requires a shift away
from substitute decision-making and has been interpreted by the CRPD Committee as
supporting the abolition of compulsory treatment'

The UN Declaration on the Rights of Indigenous Peoples?’, which sets out obligations in
relation to the rights of Aboriginal and Torres Strait Islander peoples
The UN Convention on the Rights of the Child?, which recognises the right of children

and young people to have a voice in decisions that affect them

The Human Rights Act 2019 (Qld), passed after the 2016 Act, means any future mental

health act must be scrutinised by Parliament for human rights compatibility.

It is not a broad framework for building a balanced mental health system, embedding lived
experience leadership, creating regional participation structures, or requiring investment in
community-based and peer-led alternatives. That is why the current debate is not only about
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whether compulsory treatment rules should change, but whether the Act is too narrow to help
build the system Queensland says it wants.

The issues we can’t ighore

If the system is meant to reflect dignity, safety, recovery and participation, the most important
question is what people actually experience. The strongest case for review is the persistence of
system problems that sit uneasily with those values. They are not isolated practice problems.
They are recurring features of a system still heavily organised around crisis, control and
centralised decision-making.

Have you read the Public Advocate’s Discussion Paper?

This work emerges from the important roundtables run by John Chesterman, the Qld Public
Advocate. The Public Advocates’ Discussion Paper?? published in March found that the Act:
e Isnow 10 years old, and now a review needed to assess whether it has been effective
and to support system reform
Is focused on compulsory treatment, but involuntary treatment rates are high and are
rising despite the intention to reduce it
Should be reviewed to expand its focus on wellbeing, community care, human rights
and alternatives to compulsory treatment
Strengthen lived experience involvement, oversight, and legal protections, including

reducing restrictive practices and improving safeguards.

Increasing Reliance on Involuntary Treatment

“You are imprisoned against your wishes and heavily medicated reducing your quality of life due to
the medication's side effects.” 2

The clearest sign of misalignment is Queensland’s continuing reliance on involuntary treatment.
More than half of public inpatient mental health treatment is delivered involuntarily?), and the
trend has increased rather than reduced since the introduction of the Act?. For a system that
speaks the language of choice, recovery and less restrictive care, that level of compulsory
intervention should be understood as a major warning sign.

It suggests a system that remains:

e too dependent on crisis responses
e too weak in the community-based alternatives that might prevent escalation
e too comfortable treating coercion as a routine feature rather than a genuine last resort.

Seclusion and restraint

Restrictive practices tell a similar story. Members who spoke about the impact of these practices
told us how these practices made them feel in a human rights survey:

“Horrible and like | am not human”?®

“Like an animal with no Human Rights and my refused consent has repeatedly been ignored”?
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“scared and afraid of what will happen to me”?8

There has been progress on key measures to address restrictive practices. However, that
progress has stalled and, in some instances, started to backslide. AIHW data highlights
Queensland achieved earlier reductions in seclusion, but progress has slowed?. Recent results
suggest a plateau, not a sustained path toward elimination. Mechanical restraint has increased
40% since 2017-2018. At the same time, there are significant variations between services. For
example:

We see significant improvements in hospitals like Queensland Children’s Hospital (81.5%
reduction in seclusion rates from 2016-2017) and Bundaberg Base Hospital (61.5%
reduction in seclusion rates from 2016-2017)

® We see even more significant regression in other hospitals such as Cairns Base Hospital
(228.6% increase in seclusion rates from 2016-2017), Redland Hospital (150.0% increase in
seclusion rates from 2016-2017).

All services should have a trajectory towards elimination. That the biggest variances are
increases in these practices asks whether our state-wide policies are failing to drive collective
improvements. Unlike other jurisdictions, there is no legislated commitment to eliminate
restrictive practices.

Limited Lived Experience Leadership and Influence

While many community managed mental health services are establishing board-level lived
experience structures®, peer-led services®, and routinely have executive lived experience
leadership roles, our health and hospital services have a patchwork of designated executive
roles. Much engagement appears focused on consumer and carer advisory groups. Nowhere in
the Act is lived experience mentioned, nor are there any legislated lived experience roles. This
runs contrary to several other jurisdictions.

Inconsistent Cultural Safety and Equity

The Act also disproportionately impacts on Aboriginal and Torres Strait Islander peoples, who
experience involuntary treatment population rates reported at more than five times higher3:. The
use of involuntary community treatment disproportionately impacts Aboriginal and Torres Strait
Islander peoples, with this variance worse in Queensland than other jurisdictions34. With evidence
of higher rates of hospitalisation, we can ask several questions, including the lack of well-funded
culturally safe and community-controlled services in the community. As we see in Discussion
Paper 2, the narrow role of the current Act means we lack a centralised framework to steward
towards more community-based, peer-led and community-controlled services.

Limited Regional Participation in Decision-Making

Queensland and Tasmania are the only states in the country where more people live outside the
capital city than in it. We are geographically diverse, but our decision-making structures do not
reflect this. Primary Health Networks have the capacity to engage in joint regional planning, but
this is done inconsistently across the state, often fails to give adequate choice to people with
lived experience, and fails to enable community oversight of the quality and safety of services.
Moreover, many of the services that are commissioned are commissioned outside joint regional
planning approaches by either PHNs or the state government, further limiting the right of
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communities to have a say. The Act is silent on this and provides no legislated vehicles for
community voice, local accountability and lived experience leadership.

Imbalance Toward Hospital-Based Services

The system remains heavily tilted toward hospital-based and crisis responses®®. When most
investment and legal attention sit at the point of acute intervention, it becomes harder to build
the community, peer-led and early-response supports that make coercion less likely in the first
place. This imbalance of funding is becoming a funnel towards the hospital and emergency
department settings, with Queensland’s mental health emergency department presentations
increasing year on year to the second highest in the country*¢. The narrow focus of the Act on
involuntary treatment is, as we show in Discussion Paper 2, a factor for the under-investment in
community approaches, leading to a crisis and coercion-based system.

Legislative Gaps Driving System Issues

These system problems are not caused by the Act alone, but the Act does help set the frame. Its
limits are increasingly visible. It is primarily concerned with deciding when people can be treated,
detained or medicated without their consent, rather than describing the broader system
Queensland says it wants to build. That lack of a plan leaves people at the doorsteps of a hospital
system, with that system having few checks and balances to support its performance.

In particular, the Act does not create strong, enforceable duties around:

¢ lived experience leadership

e regional participation

e cultural safety

e balanced community-based care

e broader stewardship and accountability for system performance.

Its principles are important, but they do not by themselves drive system redesign, particularly
where they lack any reporting or enforcement mechanisms. Nor does the Act establish the
broader stewardship architecture (see Discussion Paper 2) needed to hold the system to account
for whether stated values are being achieved in practice.

Conclusion

The case for review is not only that the Mental Health Act 2016 (Qld) is now a decade old. It is that
Queensland has moved further in its policy ambitions than the legislation has moved with it. The
system says it values human rights, recovery, cultural safety, participation and community
connection. But the evidence still shows heavy reliance on involuntary treatment, ongoing
restrictive practices, significant inequities and too little lived experience power. A review is needed
to ask whether the law is capable of building the kind of system Queensland says it wants.

That is the core purpose of this first discussion: to connect shared values with lived reality, identify
the issues causing concern, and build urgency for a reform process that is broad enough to
address both the Act and the wider system settings around it.
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Discussion 2: Shifting the System through
Stewardship and Lived Experience

Ssummary Queensland needs clearer leadership roles, stronger accountability and more lived
Scope experience power so mental health law supports prevention, rights, commmunity life and
system reform, not just crisis and coercion.

Reflective What is the role of law in describing the system we want to have, and getting us there?
Question

Context

Discussion Paper 1 showed why change is needed. Discussion Paper 2 moves to the next question:
how law can actually help shift the system. Here we move from the case for change to a harder
question: what role should law play in shifting the whole system? This is the densest topic in the
papers because it is not only about changing individual provisions. Instead, it is about
stewardship, meaning how the system sets direction, shares power, makes decisions, funds
services, learns, monitors itself, and stays accountable for reform. The Act is often treated as a
law about compulsory treatment, but it also shapes system purpose, power, rights and
accountability. When the law is framed mainly around crisis, risk and coercion, it can reinforce a
system that responds late and relies too heavily on biomedical responses and coercion®. A
review of the Act should therefore be seen not as support for the status quo, but as one part of
asking whether Queensland’s laws are helping or hindering the shift toward a more rights-based,
community-based and less coercive system.

What is “stewardship”?

In this brief, stewardship means setting direction, coordinating the system, making sure the
right supports are in place, and holding people accountable for progress. It asks:

What is the system and mental health policy trying to achieve?

Are the right community conditions, supports and services in place?

Who is accountable for results?

How do we keep improving over time?

Good stewardship helps a system change, not just keep going. A review of the Act is one
chance to strengthen that in law.

Why lived experience leadership must be built into stewardship

“Meaningful improvement requires embedding lived experience leadership at governance
levels, ensuring diverse voices are included, providing clear feedback on how input
influences outcomes, and properly resourcing participation with payment, support, and
flexible engagement.”s8
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Lived experience leadership is not just about telling personal stories. It is a form of governance,
policy and reform expertise®. People with lived experience can identify normalised harms?*°,
challenge assumptions built into decision-making, and keep attention on what matters in
people’s lives. That is why lived experience leadership should be involved in:

system design, by helping define what good outcomes look like#

system management and monitoring, by identifying whether policy settings match lived
reality

commissioning, by commissioning for lived experience outcomes and change*?
standard setting and regulation, by bringing a rights-based perspective to quality, safety
and accountability*?

learning and innovation, by driving new approaches beyond traditional clinical models
workforce development, by building capability and reform leadership across the system.

In Queensland, many of these roles sit with Queensland Health, and a review of the Act could
consider better arrangements for shared responsibility.

Figure 1: Stewardship Is About Collective Progress and Responsibility

SYSTEM STEWARDSHIP: COLLECTIVE PROGRESS

INTEGRATED SYSTEM NAVIGATION

SHARED GOALS & VALUES:
Destination Star

EMPOWERED CREW:
SYSTEM ALIGNMENT:
Nurturing Culture &
Connections

In stewardship, roles are defined,
but there is collective
responsibility for the system we
want to move towards.

ACTIVE SCANNING:

Stewardship in mental health

In mental health, stewardship is important because the system is spread across many players:
Queensland Health, Hospital and Health Services, the Queensland Mental Health Commission,
regulators, community organisations, advocacy bodies, peer services and others. No single actor
can fix system problems on its own. This matters for a review of the Act because law can either
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support stewardship or get in the way of it. A stronger Act could help define system purpose more
clearly#4, assign roles more carefully*’, protect independent oversight, and create space for lived
experience leadership across the system?. Stewardship is usually impaired when:

o thereis no clear shared purpose for the system®

¢ the same organisation holds too many roles, creating conflicts of interest

e monitoring and reporting are not sufficiently independent*®

e« community and lived experience leadership are missing*®

e commissioning is focused on maintaining existing services rather than reshaping the

system
e workforce development is not aligned with reform goals.

The governance map below shows Queensland’s current system governance and stewardship
roles, including the concentration of responsibility within single government departments.

Figure 2: Map of Key System Governance and Stewardship Roles

! KEY SYSTEM GOVERNANCE & SYSTEM STEWARDSHIP ROLES

| SYSTEM DESIGNING & STRATEGIC & COLLABORATIVE
a)PLANNING e SRS MANACENET _ O) COMMISSIONING

Looking ahead at what communities will Keeping daily op hi Teaming up closely with local communities
need so we can design a better, tairer mix while updating our fundlng and tools so the to fund and shape services, making sure

of services that actually deliver great, system stays strong and ready for care is genuinely bullt around what local
safe care for everyone. tomorrow's challenges. people say they need.

Who plays arole: Who plays arole: Who plays a role:

ngen;lund Health - Mental :eclzlth Alcohol . Qu:enslund Health - Mental Health Alcohol and Queensland Health - Mental Health Alcohol and
and Other Drugs Strategy and Planning Branc! Other Drugs Branch, trateg

Queensland Mental Health Commission Clinical Excellence Queenslclnd Otherbrugs S Y anclplancing Branch

SYSTEM LEARNING, INNOVATION B & SERVICE REGULATION WORKFORCE PLANNING &
e & TRANSFORMATION Q@D STANDARD SETTING o & ENFORCEMENT e CAPABILITY DEVELOPMENT

e Y, @ il ) ﬁ

Setting modern, high expectations for care that

Growing, supporting, and tmlnm adiverse

protect people’s rights and constanity push the team of workers with the right skills to back up
system to be safer and more supportive. the mental health system our community
Who plays arole: e

Queensland Health (Chief Psychiatrist) - Mental Who plays arole:

Queensland Health - Mental Health Alcohol and
Other Drugs Strategy and Planning Branch
Queensland Mental Health Commission

Health Alcohol and Other Drugs Branch, Clinical
Excellence Queensland
Queensland Health - Director General

These include designing the system, managing it, monitoring it, commissioning services, learning
from evidence, setting standards, regulating services, and building workforce capability. These
functions are different for a reason. They each answer different questions, require different kinds
of independence, and benefit from different forms of expertise.

Lived experience roles should exist across all of these functions. People with lived experience
should help shape system goals, inform commissioning decisions, identify what outcomes

10
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matter, contribute to standard setting, guide workforce capability, and strengthen oversight and
learning. If lived experience is only brought in as consultation after key decisions are made, then
the system misses important knowledge and keeps power where it has always been. A review of
the Act can embed lived experience while making reform and stewardship a shared
responsibility.

What other jurisdictions show

Other jurisdictions show that governance roles can be arranged differently. They also show that
stronger stewardship usually depends on clearer role separation, more independent oversight,
and more deliberate investment in lived experience and workforce capability. For example:

¢ Independent monitoring and accountability: In Queensland, oversight roles sit mainly
with the Chief Psychiatrist and the Office of the Health Ombudsman. In other places, these
oversight functions are more clearly separated from the bodies that design, run and fund
the system?®°. Keeping these roles separate makes it easier to see what is working, identify
problems, and build trust in how decisions are made.

o Different commissioning arrangements: In Queensland, Queensland Health is largely
responsible for which services are funded and delivered. In other jurisdictions, this role is
separated from system planning and management. Services may be commissioned by
an independent agency® or by local communities®. Separating these roles can reduce
conflicts of interest and make it clearer whether funding decisions are driving real change.

e Dedicated learning and workforce institutions: The Queensland Centre for Mental Health
Research is the main body doing mental health research in Queensland, and the
Queensland Centre for Mental Health Learning focuses on training the workforce. In other
places, independent organisations are established by law to connect research, services
and lived experience so new ideas are actually put into practice®. In Queensland, these
roles are not independent in law and are not clearly focused on driving reform.

¢ Independent and universal non-legal advocacy: In Queensland, Independent Patients’
Rights Advisers (IPRAs) provide advocacy and advice, but they are employed within the
same services they support. In other places, advocacy services are set up independently
and offered to everyone automatically, unless they opt out. This independence helps
ensure people can get support, information and advocacy without relying on the services
they are raising concerns about.

e Clearer system manager roles: In Queensland, the system manager role is split between
the Director-General of Queensland Health under the Hospital and Health Boards Act 2011
(Qld), which has non-specific mental health reform requirements, and the Queensland
Health Chief Psychiatrist, who holds other system manager roles. Some other jurisdictions
define more clearly who in health departments is responsible for managing and
reforming the mental health system.

It is not just other jurisdictions that do things differently. It is other areas of law. A useful
comparison is work health and safety law.

1
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Table 1: Looking to WHS Law For Ideas

The history of worker health and safety (WHS) is an area of remarkable reform in Australias.
WHS law has been instrumental to this reform and is an important comparison for our
discussion because it is broad, preventive and designed to stop harm before it happens. The
Act in mental health is much narrower. It mostly deals with what happens once someone is
already in crisis or meets legal thresholds for intervention.®®

The Qld WHSA is built around prevention. It aims to stop harm
early through safer systems, education and participation. The Act
is narrower. It mainly steps in once risk, lack of capacity or serious
harm thresholds are met!

Prevention comes first

The Qld WHSA creates an ongoing duty to protect health and
safety “so far as is reasonably practicable”.? It expects people to
It creates active identify risks early and deal with them using the strongest
prevention duties measures available, starting with eliminating the hazard where
possible.? The Act is narrower. It mostly gives decision-makers
powers once things have already escalated.

WHS law spreads responsibility across the whole system,
including senior leaders. Workers and unions also have a formal
role, which helps strengthen accountability and reduce the risk of
weak oversight or regulatory capture.® The Act is narrower and
puts more responsibility in the hands of a smaller group of
statutory decision-makers.

Responsibility is shared

The Qld WHSA is backed by strong regulation and enforcement,
including independent regulators, inspections, notices,

It is enforced properly undertakings and penalties.® That means duties are monitored
and enforced, not left to review after the fact. The Act has a much
narrower enforcement focus.

The WHS legal framework does not only respond after harm has occurred. It creates preventative
duties, spreads responsibility across the system, and backs those duties with monitoring and
enforcement. By contrast, Queensland'’s current mental health law still does too little to shape the
upstream conditions that influence whether people end up in crisis, subject to compulsory
treatment, or pushed into emergency and forensic pathways. That is one reason a review of the
Act should be considered as a starting point for broader system reform.

! Work Health and Safety Act 2011 (Qld) s 3.
2 Work Health and Safety Act 2011 (Qld) s 19.

3 These are contained in regulations that are made within the overall framework of the Qld WHSA: Work Health and Safety
Regulation 2011 (Qld).

4 Work Health and Safety Act 2011 (Qld) ss 46-103.
5 Work Health and Safety Act 2011 (Qld) Pt 8.

12
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What this means for Queensland

Queensland is showing signs of a system that is struggling to change course. Rising involuntary
treatment, heavy reliance on acute care, growing emergency department pressure, and
concerns about how reform funding is managed all point to governance problems, not just
service pressure. These are stewardship issues. They raise questions about whether the current
system is set up to achieve reform, or mainly to keep existing arrangements operating. That is
why a review of the Act should not be seen only as a legal exercise about treatment criteria. It
should also be seen as a chance to strengthen the system’s architecture.

Too many stewardship roles are concentrated in Queensland Health

In Queensland, many of the key stewardship functions sit within Queensland Health or close to it.
That includes maijor roles in system design, systems learning and transformation, system
management, commissioning, standard setting, workforce capability and parts of regulation. The
Chief Psychiatrist also performs important statutory functions under the Act while sitting within
this broader system. Even where the Queensland Mental Health Commission has a role, the
overall picture remains one of concentrated authority within Queensland Health to approve,

implement and monitor.

Figure 3: What happens when one agency holds too many system roles

This figure shows how problems can arise when the same government agency is designing the
system, funding it, overseeing it and judging how well it is working. When too much power sits in

one place, it can be harder to identify problems, respond openly to concerns and drive reform
across the system.
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A system can be very busy and still not be changing. Stewardship is what helps shift a system
from managing demand to transforming how support is organised. It also brings a focus to the
social determinants of mental health, by looking beyond a narrow focus on services to address

13
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mental wellbeing, to the drivers of wellbeing. That includes investing in community-based
options, strengthening peer-led and non-clinical responses, improving prevention, and reducing
reliance on coercion and emergency pathways. When governance roles are too concentrated,
the system is more likely to focus on keeping services running than on reshaping them.

This is the practical importance of stewardship. It is not an abstract governance concept. It is
about whether the system can actually move resources, change expectations, build new models
and respond to evidence of harm. A review of the Act can help by clarifying purpose, sharpening
accountability and supporting a better distribution of roles.

The system purpose is still too narrow

There is also a deeper problem of purpose. Too often, the system behaves as though its main job
is to assess risk, respond to crisis and move people through services. This is in part a product of
the focus of the Act on these areas. That is different from building a system that:
e Supporting the freedom to live a life of our choosing, supported, welcomed and valued by
our community
e Supporting family members, family and kin in their support needs and roles
e Acknowledges the intersections between housing, and other social determinants and
mental health
e The importance of supporting connection in and reducing the impacts of
institutionalisation

e Building an adaptive, learning, and accountable system.

A review of the Act should therefore ask whether the Act’s objectives, roles and safeguards are
broad enough to support the system Queensland says it wants.

Conclusion

Discussion Paper 2 invites us to consider how current mental health laws must help shift the
system, not just regulate crisis responses. Stronger stewardship, clearer accountability and

embedded lived experience leadership are needed to move resources, power and practice
toward prevention, rights, community life and reduced reliance on coercion.

14
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Discussion 3: Law Reform Done Well

Summary This discussion explores what successful mental health law reform should achieve in

Scope Queensland, how the reform process should be designed, and what lessons can be
drawn from previous reforms. It focuses on outcomes, governance, implementation, and
ensuring lived experience leadership is embedded throughout the law reform process,
not treated as consultation alone.

Reflective What does a successful law reform process look like to you?
Question

Purpose of this briefing

This briefing focuses on how we can learn from previous law reform processes, including the
development of the Mental Health Act 2016 (Qld).

Context

If Queensland enters a new phase of mental health law reform, it should aim for more than a
legislative update. It should be an opportunity to design a reform process that is clear about the
outcomes it wants to achieve, informed by lived experience, and capable of delivering
meaningful change. Since Queensland reviewed its mental health legislation in 2013 and passed
the Mental Health Act 2016 (Qld), several other jurisdictions have undertaken major reforms.
These include the ACT, Western Australia, Victoria and South Australia.

Together, these reforms provide useful examples of what can be learnt from recent law reform
processes. That includes what has worked well and where important limitations have remained.

What is involved in law reform

Law reform is a routine activity of government. The central task of law reform is to review and
improve laws so they better meet community needs and reflect current values.

It usually involves:
¢ identifying problems or gaps in existing laws
e gathering evidence, including lived experience perspectives
e consulting the community, professionals, and stakeholders
e comparing approaches in other jurisdictions
e developing options for change
+ testing these options for fairness, effectiveness and rights impacts
e recommending changes to government

Law reform does not guarantee immediate change. Further information in this brief speaks to
principles for effective law reform.

Different bodies can be tasked with progressing law reform processes. These can include:

e Statutory bodies such as the Queensland Law Reform Commission
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e A stand-alone inquiry such as a Commission of Inquiry
e Parliamentary Portfolio Committees (e.g. Health, Environment, and Innovation Committee)
e Government departments, such as Queensland Health.

What to learn from the development of the Mental Health Act 2016

The development of the Act was widely regarded as one of Queensland’s most comprehensive
law reform exercises in this area. The review process ran from 2013-2016 and is stepped out in
Figure 1.

Figure 1: How the last Act was designed and passed
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The review and resulting Act made several stated commitments to human rights, recovery-
oriented practice, and stronger safeguards and patient rights. These included advance health
directives, the establishment of independent patient rights advisers, and review rights through
the Mental Health Review Tribunal.

At the same time, the Act had several shortcomings from its outset that were likely to impair
system reform and compliance with duties. For example:
e The criteria for treating someone in the ‘less restrictive way’ throughout the Act in no way
protects the liberty of people with lived experience®®
¢ The Act makes no mention of and has no mechanisms for supported decision-making,
despite this being a core element of rights-based practice®
e There were no reporting or enforcement mechanisms for the principles in the Act,
meaning their relevance was limited®®
e The Act did not regulate NGO or community-managed services, meaning the Act’s
principles were not considered part of the governance and operations of these services®
e There were no designated complaints mechanisms enabled within the Act to support
people with lived experience and carers to make complaints to a specialist agency®?
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e The words “lived experience” are not mentioned in the text of the Act, and there are no
roles, duties or mechanisms to embed or engage it

e The advance health directives are unenforceable and did not require any explanation
when overruled by a clinician®

e There was no system oversight agency tasked with monitoring the performance of the
system, independent from the system manager role (see Discussion Paper 2)

» Independent Patient Rights Advisers (IPRAs) were established within the services they
were due to advocate to, without an opt-out (universol occess) model, and without

investigation powers that exist for a Chief Mental Health Advocate®.

This information should give pause before viewing the Act as well-designed compared with its
contemporaries.

Evaluation and results

A Queensland Health evaluation found that the Act was generally implemented as intended and
was associated with less restrictive care and a stronger focus on patient rights. The evaluation
also drew on survey responses from a broad range of stakeholders, including advocates (54), the
Magistrates Court and legal sector (104), and Queensland Health and Hospital and Health Service
staff (449). There were comparatively fewer lived experience responses (38), with this number
combining consumers with family members, carers, nominated persons and support persons.
The evaluation pointed to increased engagement with IPRAs, more robust examination by the
Mental Health Review Tribunal, and a 53% reduction in seclusion events for minors as positive
indicators.

As outlined in previous discussion papers, independent data and research highlights trends after
the introduction of the Act, including increasing rates of involuntary treatment, concerns about
the independence of complaints and other processes, issues about the use of the mental health
levy, and issues about the operation of key oversight agencies such as the Mental Health Review
Tribunal. With the benefit of time, there are clear data points to suggest issues with the law
reform and implementation process.

Lessons from law reform processes

There are lessons from other jurisdictions’ law reform processes. In Victoria, the Mental Health Act
2014 (Vic) did not meet all expectations, as later reflected in the Royal Commission. The failure of
the Mental Health Complaints Commissioner to use its powers was a central concern of
advocates and researchers. However, Victoria did not experience the same year-on-year growth
in involuntary treatment as Queensland. The later Mental Health and Wellbeing Act 2022 (Vic)
was associated with small reductions in involuntary treatment, while Queensland’s rates
continued to rise. Victoria has also issued detailed guidance on how services should apply the
mental health and wellbeing principles in practice, going further than Queensland’s approach.
Western Australia has the lowest rates of involuntary treatment in the country, with its law reform
process introducing the statutory Chief Mental Health Advocate with significant investigative
powers. Looking at Queensland and other states’ law reform processes, some lessons can be
learnt:
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Law reform processes that are not outcomes-focused or reform-focused, and are too
doctrinal or lawyer-focused, are unlikely to lead to meaningful outcomes and reform
The absence of lived experience in law reform processes — beyond submissions — can
mean that the experience and expertise of people with lived experience is absent in the
law

Law reform that fails to legislatively embed the mechanisms to drive implementation will
undermine the chance of successful implementation

Increased investment without appropriate governance structures to guide and monitor its
use will undermine the original intent

Implementation of law reforms starts with who is involved in the law reform process and
how the law designs the possibility of implementation®®.

The purpose of law reform

If a review of the Act was established, it is important to consider what the purpose of that law
reform might be. This could include to:

clarify what outcomes the law is meant to achieve for people with lived experience,
families, communities and the sector

protect and realise human rights in practice, not just in principle

reduce coercion and strengthen dignity, autonomy, participation and safety

create clearer governance, oversight and accountability across the mental health system
embed lived experience leadership in how the system is designed, monitored and
improved

support access to appropriate, community-based and person-responsive supports
align legislation with contemporary human rights standards and expectations

shape how power, decision-making and resources operate across the system

create better conditions for implementation, monitoring and continuous reform

help deliver more responsive, equitable and effective mental health, suicide prevention
and alcohol and other drugs systems.

Law reform done well — important principles

Law reform cannot be judged by the specific clauses it makes; its success or failure depends on a
combination of the law, the process to develop it®, and its outcomes. Drawing together the
Queensland experience, comparative reforms, and law reform literature®, a set of core principles
emerges.

Start with outcomes, not instruments

Law reform processes should be clear about:

What problems are we trying to solve and what drives them®®
What success looks like

How outcomes will be measured and monitored
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¢ How Queenslanders’ lives should be different.

This should move beyond process measures to legislated objectives regarding reduction and
elimination of coercion, improved experiences of care, rebalancing funding and investment to
the community, and more.

Make decision-making and accountability clear

Once the outcomes are clear, legislation should explicitly define:

¢ Decision-making roles

e Accountability mechanisms

¢ Reporting and transparency requirements
e Oversight bodies with real authority.

These governance and stewardship arrangements should account for the mental health-specific
needs, including appropriate specialist bodies®®. Definition of key roles, such as system manager
roles, should not be left to general health legislation (e.g. Hospital and Health Boards Act 2011),
when this role should be sharply focused on the outcomes set in the objectives.

Law should encapsulate all system governance and stewardship functions

Legislation should be the starting point to create appropriate system governance and
stewardship. It should explicitly explore the roles set out in Discussion Paper 2. These roles, their
duties and where they are located should be based on what best achieves our desired outcomes
for Queenslanders.

Centre lived experience in governance, not just consultation

How law reform gathers expert knowledge is crucial to its legitimacy’. Previous processes have
engaged lived experience primarily through consultation. Research has also revealed a gap
between the legal sector’'s account of rights and the realisation of lived experience leadership in
legal sector decision-making’. However, evidence suggests that:

e consultation alone does not shift power or outcomes
e systems continue to reproduce professional and institutional dominance’

It also does not reflect the lived experience leadership role” that government and international
law outlines’. Future reform must:

¢ embed lived experience leadership in governance structures of the law reform process
e ensure co-design and co-production is ongoing, not one-off

e recognise lived experience as expertise’®, not input for others to interpret without them.

Ensure implementation is designed from the outset

Implementation should not be an afterthought. Reform design should include:

e workforce training and cultural change
e data systems and monitoring

e operational processes
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e resource dllocation.

Intentionally design duties relating to behaviour change

Laws should think clearly about the behaviour they want to change’®. Acknowledging that full
compliance is not possible across all circumstances, the law should consider which duties
require strict compliance backed by enforcement, and those which encourage reflective practice
and learning”’.

Build adaptiveness and reform into the law

Set and forget legislation is likely to fail. Law reform research speaks to the importance of building
adaptiveness into the law’8. Law reform processes should:

e Build flexible, but enforceable and reportable, principles to shape system reform

¢ Build independent monitoring and review mechanisms

e Require reporting, monitoring and publishing of outcomes

¢ Provide ongoing mechanisms for lived experience leadership and participation.

Conclusion

Discussion Paper 3 asks what law reform must do differently if it is to create real change. A
successful process should begin with outcomes, share power with lived experience leadership,
design implementation from the start, and build the accountability, adaptability and stewardship
needed to shift the system over time.
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